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U.S. Constitution
● 5th Amendment – Prohibition on takings

● [14th Amendment – Application to the states]

California Constitution

Art. 1, § 1 – right to acquire and protect property

Art. 1, § 19 – Prohibition on takings



Address Assessor’s Parcel Map

Metes and Bounds Parcel/Tract Map







“The State owns all tidelands below the ordinary high water 
mark, and holds such lands in trust for the public [citation], 
while the owners of land bordering on tidelands take to the 
ordinary high water mark. [citation]”

Lechuza Villas West v. California Coastal Commission (1997), 60 Cal.App.4th 218, 235



“The State owns all tidelands below the ordinary high water 
mark, and holds such lands in trust for the public [citation], 
while the owners of land bordering on tidelands take to the 
ordinary high water mark. [citation]”

Lechuza Villas West v. California Coastal Commission (1997), 60 Cal.App.4th 218, 235



Source: https://www.gettyimages.co.uk/detail/news-photo/eastern-roman-empire-justinian-i-11-05-482-11-11-
565-news-photo/541464601

about:blank


J. INST. 2.1.1 (T. Cooper trans. & ed., 1841)

“By the law of nature these things are 
common to mankind – the air, running water, 
the sea and consequently the shores of the 
sea.”



Public Trust Interests and Uses:
•commerce 

•navigation 

•fishing 

•bathing/swimming

•boating

•general public access

•recreation

•preservation of lands in their natural state:

❑ for scientific study 
❑ as open space 
❑ as an environment that provides food and habitat for 

wildlife
❑ to improve the scenery and climate of the area

Marks v. Whitney (1971), 6 Cal.3d 251, 259-60; Colberg, Inc. v. State of Cal. ex rel. Dep’tof Pub. Works (1967), 67 Cal.2d 408, 419-420.



Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992) (emphasis 
added)

“Any limitation so severe cannot be newly legislated or decreed 
(without compensation), but must inhere in the title itself, in the 
restrictions that background principles of the State’s law of property
and nuisance already place upon land ownership.”

Landowners’ rights are therefore:
“constrained by those ‘restrictions that background principles of

the State’s law of property . . . already place upon land ownership.’”

The Public Trust Doctrine is such a background 
principle. 

Palazzolo v. Rhode Island, 533 U.S. 606, 629 (2001)

See, e.g., Esplanade Properties, LLC , v. City of Seattle, 307 F.3d 978, 985-986 (9th Cir. 2002).



“The high water mark is the mark made by the fixed 
plane of high tide where it touches the land; as the 
land along a body of water gradually builds up or 
erodes, the ordinary high water mark necessarily 
moves, and thus the mark or line of mean high tide, i.e., 
the legal boundary, also moves.”

Lechuza Villas W est v. C alifornia C oastal C ommission (1997), 
60 Cal.App.4th 218, 235





“the proposed residences appear to be located landward of those surveyed mean 
high tide lines known to us at this time . . . . Our analysis . . . leads us to believe that 
the beach sand has, at times, been washed completely down to bedrock.”

Lechuza Villas W est v. C alifornia C oastal C ommission (1997), 
60 Cal.App.4th 218, 223-24 (emphasis in original)



Questions:

1. Could a property owner armor the coastal frontage of her 
property and thereby fix the MHTL and prevent the changing of 
the property boundary?

2. If so, would the government be obligated to allow that?



Revetments, . . . seawalls, . . . and other 
such construction that alters natural 
shoreline processes shall be permitted 
when required to serve coastal-
dependent uses or to protect existing 
structures or public beaches in danger 
from erosion, and when designed to 
eliminate or mitigate adverse impacts 
on local shoreline sand supply . . . 

Public Resource Code § 30235
(emphasis added)



“All people are by nature free and independent and 
have inalienable rights. Among these are . . . 
acquiring, possessing, and protecting property, and 
pursuing and obtaining the safety, happiness, and 
privacy.” Cal. Const., Art. I, § 1 (emphasis added)



U.S. Const., 5th Am. (emphasis added)

No person shall ever be . . . deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation.

Cal. Const., Art. I, § 19(a) (emphasis added)

Private property may be taken or damaged for a public use and only 
when just compensation . . . has first been paid . . . .



U.S. v. Milner (9th Cir. 2009) 583 F.3d 1174



United States v. Milner, 583 F.3d 1174, 1188 (9th Cir. 2009)

Id. at 1187 (emphasis added).

“we decline to hold that the use of uplands is inherently 
more valuable than the use to which tidelands can be put”

“because both the upland and tideland owners have a vested 
right to gains from the ambulation of the boundary, the 
Homeowners cannot permanently fix the property boundary,
thereby depriving the Lummi of tidelands that they would 
otherwise gain.”



Questions:

1. Could a property owner armor the coastal frontage of her 
property and thereby fix the MHTL and prevent the changing of 
the property boundary?

2. If so, would the government be obligated to authorize that?



Answers:

1. Could a property owner armor the coastal frontage of her 
property and thereby fix the MHTL and prevent the changing of 
the property boundary?

2. If so, would the government be obligated to authorize that?

Answer: No

Answer: Moot
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